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FOREWORD 

Within the Centre for Biomedical Ethics and Law of the Catholic 

University of Leuven - one of the leading bioethical and legal 

research centres in Europe - we are involved as coordinator, partner 

or participant in different European research projects. Biomedical 

ethics and law are rapidly evolving disciplines. Although there exists 

already a great number of specialized peer reviewed journals and 

series of books in both disciplines we felt a growing need for a 

medium through which the results of our research can directly be 

presented to the research community and the interested community 

at large. To meet this need we decided to start the European Ethical-

Legal Papers. Such papers will also contribute to the transparency 

we owe to society that finances our research efforts. We also hope 

that it will contribute to the discussion and the exchange of 

information and ideas among researchers in Europe and elsewhere. 

 

 

 

 

 

Herman NYS     Kris DIERICKX 

Professor Medical Law  Associate Professor Medical Ethics 
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EuroGentest is a five-year EU funded program that aims to develop 

the necessary infrastructure, tools, resources, guidelines and 

procedures that will lead to the establishment of harmonized, quality 

genetic testing services in Europe. Within EuroGentest we are 

responsible for Unit 4 that deals with the ethical and legal issues of 

genetic testing. Harmonization of the technical aspects of genetic 

services in Europe requires a legal and ethical framework that 

respects the cultural, religious, philosophical and other domestic 

characteristics of a given country and its population(s), but at the 

same time conforms to basic and universally accepted human rights. 

To continuously supervise the legal and ethical developments 

regarding the promotion and protection of the rights of patients and 

users of health services and to make the results of our research 

publicly available is a permanent challenge. This publication in the 

European Ethical-Legal Papers aims to contribute to it.  

 

Opened for signature almost 10 years ago (in Oviedo, Spain, on 4 

April 1997) the European Convention on Human Rights and 

Biomedicine is now of growing importance as a standard to evaluate 

the efforts and the progress made by the Member States of the 

European Union to promote and protect the rights of patients and 

users of health services. In this first issue we present the results of 

this evaluation for the Czech Republic, one of the EU member States 

that have ratified the Convention. 

 

The contents of this publication is as follows. 

In an Introductory chapter we describe briefly the Czech Republic 

  I. INTRODUCTION 
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according to some of its main features related to its political, 

economic system and its health care system. 

This is followed by an encompassing overview of the rights of 

patients in the Czech Republic. In a first paragraph the legal status of 

the Biomedicine Convention is situated against the background of 

Czech constitutional law. Then we turn to a description of the 

national legislation on patient rights. There exists many different 

catalogues of patient rights. Because we are particularly interested in 

the way the Biomedicine Convention has been received in the 

Members States of the European Union we follow the structure of the 

Convention. The right to informed consent (articles 5, 6, 8 and 9 of 

the Convention) comes first, followed by different aspects of the 

right to private life and the right to information (article 10 of the 

Convention) such as: patient rights regarding the medical file; the 

right to medical secrecy/confidentiality and the right to privacy and 

protection of private life. This part of the analysis ends with the right 

to complain in case of unlawful infringenment of a patient right 

(article 23 of the Convention) and the right to compensation for 

undue damage( article 24 of the Convention). In the next chapter we 

look at the rights of patients as users of genetic services: are the 

rights of patients complemented by more specific rights for users of 

genetic services? (articles 11 and 12 of the Convention). With some  

concluding remarks we finish this paper N° 1 of the European 

Ethical-Legal Papers.  

 

Without the help of Lukas Prudil (Associate Professor, Department 

of Social Medicine and Health Care Administration, Medical Faculty, 

Massaryk University, Brno), we could not have accomplished this 

work. He furnished us valuable information on the status of patient 

rights in the Czech Republic and answered our repeated questions 
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accuratly and patiently. In the footnotes we refer to the information 

provided by him as “personal communication of L. Prudil”. The 

possible mistakes and wrong interpretations are our responsibility. 

We are also aware of the limitations of this endeavor not the least 

because of differences in languages. Nevertheless we hope that this 

publication will stimulate the discussion on the promotion and 

protection of patient rights in the Czech Republic. Therefore we 

welcome all reactions on tom.goffin@med.kuleuven.be.  

 

 

 

 

 

 

 

 

 

 

 

 

 

Leuven, 27 November 2006 

 

 

 

 

The research for this publication was supported by the Eurogentest 

Network of Excellence of the EU, FP6 – 512148 and its co-ordinator 

Prof.Dr. J.J. CASSIMAN  
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§1. Political and legal system 

 

The Czech Republic is a parliamentary republic headed by a 

president. As formal head of state, the president is granted specific 

powers such as the right to nominate Constitutional Court judges, 

dissolve parliament under certain conditions and enact a veto on 

legislation. The president is elected by the parliament for 5-year 

terms. 

 

The legislature is bicameral, with a Chamber of Deputies (200 seats) 

and a Senate (81 seats). With the split of the former Czechoslovakia 

in 1993 the powers and responsibilities of the now defunct federal 

parliament were transferred to the Czech National Council, which 

renamed itself the Chamber of Deputies. Chamber delegates are 

elected from 14 regions - including the capital, Prague - for 4-year 

terms, on the basis of proportional representation. The Senate was 

first elected in 1996; its members serve for 6-year terms with one-

third being elected every 2 years. 

 

The country's highest court of appeal is the Supreme Court. The 

Constitutional Court, which rules on constitutional issues, is 

appointed by the president. Its members serve 10-year terms. 

 

Parties represented in the Chamber of Deputies after the elections in 

June 2006 are the Civic Democratic Party (ODS), 81 seats; the Czech 

Social Democratic Party (CSSD), 74 seats; the Communist Party of 

Bohemia and Moravia (KSCM), 26 seats; the Christian and 

Democratic Union-Czechoslovak Peoples Party (KDU-CSL), 13 

II. BRIEF DESCRIPTION OF  

THE CZECH REPUBLIC 
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seats and the  Green Party (SZ), 6 seats. 

  

The Czech Republic became a European Union (EU) member on 1 

May, 2004.  

 

§2. Health care system 

 

In 1990 and 1991 a dramatic liberalization of the health care system 

took place. Since then, the health care system has moved from a 

socialized system towards a compulsory health insurance model, 

with a number of insurers financing health care providers on the 

basis of contracts.1 In 1991 the Act “on the General Health Insurance 

Fund” and the Act “on the General Health Insurance” were passed. 

One year later the Act “on medical Service in the Non-State Health 

Facilities” and the Act “on Compulsory Insurance Funds” followed. 

Free choice of physician, free access to general practitioners and 

ambulatory consultants, free choice of health care facility and one 

year later free choice of insurance fund was implemented, while the 

right to universal coverage remained unchanged. Article 31 of the 

Charter on Basic Rights that has been approved in 1992 by the Czech 

National Council and which is an integral part of the Czech 

Constitutional Order guarantees the right of every citizen to 

protection of health and to health care free of charge under the 

statutory mandatory general health insurance system. The right to 

health (care) is deduced from article 6 of the Charter that protects the 

right to life.2  

1.M. ROKOSOVA and P.HAVA, Health care systems in transition. Czech Republic, European Observatory on 

Health Systems and Policies, 2005, 13-14. 
2 E.KRIZOVA, “ The patients’ rights as an important issue in the process of civic emancipation in the Czech 

Republic”, in A.DEN EXTER (ed), The right to health care in several European countries,The Hague, KLuwer 

Law International, 1999, 156, also available at www. lf3.cuni.cz/; A.DEN EXTER and L.PRUDIL, The Czech 

Republic, in H.NYS (ed), International Encyclopaedia of Law. Medical Law; The Hague, Kluwer Law Interna-

tional, 2001, 51. 
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§1. Legal status of the Convention on Human Rights and 

Biomedicine 

 

The Czech Republic has signed the European Convention on Human 

Rights and Biomedicine on 24 June 1998 and has ratified it on 22 

June 2001 by Law N° 96/2001. The Convention entered into force on 

1 October 2001. Art. 10 of the Czech Constitution stipulates: 

“Ratified and promulgated international conventions on human rights 

and fundamental freedoms, to which the Czech Republic has 

committed itself, are immediately binding and are superior to law.” 

The Biomedicine Convention is binding for the Czech Republic and 

is part of the legislation of the Czech Republic. The rule that, if an 

international treaty is at variance with national legislation, the 

international treaty shall overrule the national legislation, applies 

also in this case.3 “Therefore, the Convention on Biomedicine can be 

applied directly if statutory laws do not cover certain topic.”4 For a 

concrete example one may refer to the Final Statement of the Public 

Defender of Rights in the matter of sterilizations performed in 

contravention of the law and Proposed Remedial Measures: “As the 

Convention on Human Rights and Biomedicine directly applies and 

has priority over the provisions under Article 10 of the Czech 

Constitution, the informed consent rule should be preferentially 

applied over a country's internal regulation that might stipulate a 

3 K.SOUCKAVA, National regulations on ethics and research in Czech Republic, Luxembourg, Office for Of-

ficial Publications of the European Communities, 2003, 6; J. SAMKOVA, “ Informed consent of the patient in 

the Czech Republic in connection with the Convention on Human Rights and Biomedicine”, Journal of Health 

Sciences Management and Public Health, year of publication unknown, 129, available on www.mohlsa.ge. 
4 Personal communication of L. PRUDIL.  

III. GENERAL PATIENT RIGHTS 
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lower standard. Therefore it is of utmost importance to focus on the 

content of the informed consent postulate a little closer, particularly 

in cases of sterilization after October 1, 2001” (the date when the 

Convention entered into force in the Czech Republic).5  

The ratification of the Convention was neither preceded nor followed 

(until now) by substantial changes in the legislation concerning 

patient rights. “As the Convention is directly applicable there is no 

unconditional need to adopt new legislation if the Convention 

governs a problem, but it would nonetheless be welcomed”.6  

However, very few people are aware of the Convention and 

physicians are used to work according to the outdated national 

legislation.7 According to DEN EXTER “the gaps in the Czech system 

are so systematic and serious that they undermine, to an unacceptable 

degree, the realization of patients’ rights. In view of the 

internationalization of patients’ rights and emergence of international 

mechanisms for their protection, the Czech Republic can be exposed 

to legal and political risks as patients would hold the government 

accountable for violations”.8 

An echo of this statement can be found in the Concluding Comments 

of the UN Committee on the Elimination of Discrimination against 

Women: Czech Republic: “The Committee urges the State party to 

take urgent action to implement the recommendations of the 

Ombudsman with regard to involuntary or coercive sterilization and 

adopt without delay legislative changes with regard to sterilization, 

including a clear definition in line with (…) article 5 of the European 

Convention Human  Rights and Biomedicine”.9 

5 The text of this Final Statement ( 13 March 2006) is available on the website of the Public Defender of 

Rights, also called Ombudsman www.ochrance.cz/en/. 
6 Personal Communication of L. PRUDIL. 
7 Project Law and Medicine in the Czech republic, http://medico.juristic.cz.  
8 A. DEN EXTER, “Health care law-making in Central and Eastern Europe. Review of a legal-theoretical mo-

del”, Antwerp, Intersentia, 2003, 183; A. DEN EXTER and L.PRUDIL, o.c., 54. 
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The Czech Republic has not made restrictions on the exercise of 

rights contained in the Convention. 

 

§2. National legislation on patient rights 

 

At the moment, a comprehensive framework of patient rights does 

not exist in the Czech Republic. Certain patient rights have only been 

incorporated fragmentally and incompletely into legislation.10  

Some basic patient rights are laid down in the Act N° 20/1966 on 

Health Care (hereafter called the Health Care Act 1966). This act is 

quite old, and although it has been amended many times, it cannot be 

considered as an adequate framework for the protection of patient 

rights. 

In 1992 the Central Ethical Committee of the Ministry of Health 

drafted a Code (also called a Charter) of [Moral]11 Patient Rights in 

Health Institutions which states that patients are conditionally 

entitled, inter alia, to be informed, to be allowed to refuse treatment, 

to have their privacy respected and to confidentiality.  In 1997 this    

Code of Patient Rights in Health Institutions was evaluated to 

determine the degree to which Czech patients were aware of both its 

existence and patient rights in general. It appeared that a small 

majority of the patients asked had been informed about their (legal) 

rights. Apart from general public announcements posted at an 

institution’s entrance, physicians did not inform patients about their 

rights, unless requested.12 According to PRUDIL the Code is widely 

respected as a standard of how to treat and to communicate with the 

9 Committee on the Elimination of Discrimination against Women, 36th session, 7-25 August 2006. The Con-

cluding Comments date of 25 August 2006 and can be consulted at http://dacessdds.un.doc. 

10 E.KRIZOVA, o.c., 159. 
11 Added by E. KRIZOVA, o.c., 160. 
12 E.KRIZOVA, o.c., 161. 
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patient which shows that the legislative approach is not the only 

one.13 

Also in 1992 the Ethical Code of Physicians of the Czech Medical 

Chamber has been drafted. It contains duties of physicians towards 

their patients and indirectly also addresses patient rights. Since both 

the Code of Patient Rights and the Ethical Code of Physicians are not 

binding in law, their legal impact is limited.14  

 

A bill for a new act on the rights of patients has been announced 

several times. In December 2005 the Chamber of Deputies of the 

Czech Parliament discussed a draft Act N° 1151/0 on health care.15 

This draft act aimed to modernize the protection of patient rights in 

the Czech Republic. After the general election in June 2006 also this 

draft act has been repealed. According to PRUDIL a new draft act has 

to be introduced in Parliament but this is not expected in the near 

future.16 

Although at first glance no substantial changes have been made in 

the legislation concerning the patient rights one should bare in mind 

however that the constitutional background has been dramatically 

changed and also that the Czech state is now party of many 

international treaties on human rights.17 

 

 

 

 

13 L.PRUDIL, “Patients’ Rights in the Czech Republic in the Last Decade”, in M. BUIJSEN, M. DOSILJAK 

and A. DEN EXTER, Europe and its Impact on National Health care Systems Yearbook 2001, Rotterdam, 

Erasmus University Press, 2002, 24. 
14 A. DEN EXTER and L.PRUDIL, o.c., 52. Violation of the Code of Ethics of the Czech Medical Chamber is 

subject to sanctions specified in the Act N) 220/1991 on the Czech Medical Chamber. See K.SCOUCKOVA, 

o.c., 6. 
15 Reference to this bill is made in the Final Statement of the Public Defender of Rights in the Matter of 

Sterilisations Performed in Contravention of the Law and Proposed Remedial Measures, www.ochrance.cz/en/. 

16 Personal communication of L. PRUDIL. 
17 L.PRUDIL, o.c., 24 and 26. 
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§3. Right to informed consent 

 

Article 5 of the Biomedicine Convention:  

   

An intervention in the health field may only be carried out after the person 

concerned has given free and informed consent to it. 

This person shall beforehand be given appropriate information as to the 

purpose and nature of the intervention as well as on its consequences and 

risks. 

The person concerned may freely withdraw consent at any time. 

 

A. Right to informed consent as a basic requirement 

 

Article 23, section 1 of the Health Care Act 1966 stipulates that a 

doctor must inform a patient in an appropriate manner about the 

nature of the illness and about the necessary procedures in such a 

way that the patient can become an active participant during the 

provision of medical care. According to article 23, section 2 

examinations and treatments are implemented “with the consent of 

the patient or if such consent can be presumed”. 

In its decision on the forced sterilizations of Roma women, the 

Ombudsman has interpreted article 23, section 1 of the Health Care 

Act 1966 in the light of the Biomedicine Convention: “The 

applicable legislation for providing healthcare, dating from 1966, is 

based on an awareness of the need for the inviolability of a person. 

The provisions of Section 23 of Act No. 20/1966 Coll., on Care for 

People's Health, have survived virtually unchanged since its 

inception (…). This basic approach to medical intervention's 

admissibility has lately been shifting to the benefit of the patient's 

utterly free and responsible decision on healthcare treatment. As a 

result of a far-reaching change in the understanding of the doctor-
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patient relationship (partnership replacing paternalistic), the demand 

to let the patient decide what treatment to accept, once having been 

fully and comprehensibly informed of his/her health state, the 

proposed treatment, its nature and purpose as well as its implications 

and risks, has been mounting since the middle of the last century, 

chiefly in the USA and later in western Europe. This trend climaxed 

in Europe with the Convention for the Protection of Human Rights 

and Dignity of the Human Being with Regard to the Application of 

Biology and Medicine accepted by the Council of Europe”. Also 

according to the Czech League of Human Rights “consent needs to 

be considered subject to the Convention on Human Rights and 

Biomedicine”.18 

 

According to the Ombudsman article 103 of the (in the meantime 

repealed) draft Act N° 1151/0 on Health Care “is probably the 

biggest novelty in the current legislation because it clearly specifies 

the requirements for informed consent”. This article stipulates that 

health care, including diagnostic and therapeutic treatment can be 

given to a patient only with his/her consent, which must be free, 

informed and qualified. Consent is deemed 

• to be free, if given without pressure; 

• informed, if the patient was given information under article 99 

§1 or article  101, §1 of the draft prior to such consent, provided 

the patient's state of health permits giving such information (see 

next paragraph); and 

• qualified, if it is evident from patient's behaviour he/she has 

18 The League of Human Rights cites ( tanslated into English by the League) D.CISAROVA and O.SOVOVA, 

Trestni pravo a zdravitnictvi, Orac, 2004, 33-34 : “The national law can be applied only to the cases not provi-

ded for by the Convention, eventually to cases in which the Convention directly refers to such law. In case the 

national law limits in any way the rights stated within the Convention the law may not be applied as a matter 

of principle” www.llp.cz/. 
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understood the information and is capable of assessing it. 

 

In the closing recommendations of his Final Statement in the matter 

of sterilizations performed in contravention of the law and proposed 

remedial measures the Ombudsman states that “from the legislative 

perspective the proposed legal provisions can be regarded as a good 

basis”. Nevertheless he also pointed at the fact that “not the legal 

provisions are dubious – essentially identical demands were placed 

on the legal quality of consent in the existing legal provisions. It is 

the practical implementation of the legal provisions that poses a 

difficulty.”19 

Apart from complaints before the Ombudsman, there have also been 

civil complaints. In one of these cases the Regional Court of Ostrava 

decided on 11 November 2005 that “it can be concluded that an 

operation which interfered with the plaintiff’s (= the patient) physical 

integrity was performed without her proper consent. This operation 

constitutes an illegal action and breaks the plaintiff’s personality 

rights, not only the right to physical integrity but also the right to 

privacy and this experience is deep-going”.20 

 

B. Contents of information preceding informed consent 

 

Article 23, section 1 of the Health Care Act 1966 provides in very 

general terms that a physician has to inform the patient “in an 

appropriate way” about the character of the disease and the necessary 

19 www.ochrance.cz, 77 of Word version. It is worthwhile to add that according to the Ombudsman his conclu-

sion “that the cases on forced sterilization show key-deficiencies chiefly in applying the principle of so-called 

‘informed consent’ to health interventions (..) has universal significance” (..) It seems doctors have yet to inter-

nalize this legal postulate, with all its practical implications” (at p.7 Word version). 
20 Personal communication of M. KOPALOVA, a Czech lawyer of the Czech League of Human Rights. The 

hospital where the sterilization took place was only ordered to send a written apology to the woman. She lod-

ged an appeal and the case is now before the Supreme Court. 
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treatment. There is no specific disposition regarding the information 

on the risks of a diagnostic or therapeutic procedure.21 

 

According to article 99 of the draft Act N° 1151/0, the attending   

physician must inform the patient appropriately and comprehensibly 

of his state of health and the essential medical procedures. The 

information is always given prior to the start of giving health care, as 

well as prior to a specific therapeutic or diagnostic step ("therapy"), 

and in the course of giving healthcare. Information must be given in 

a clear manner that the patient understands and so can consider the 

need for and purpose of the intended therapy and the ensuing risks, 

including discomfort, pain and other restrictions associated with the 

therapy, freely and without pressure. Such information will primarily 

contain: 

• appropriate, truthful and comprehensibly formulated information 

on the diagnosis and character of the illness and its presumed 

development (prognosis), 

• information on the therapeutic plan, procedures in the therapy 

and therapeutic rehabilitation; if there is a choice of several 

diagnostic care procedures or therapies, the patient must be 

informed of all the procedures, their appropriateness, advantages 

and risks; concurrently the attending physician will recommend 

the therapy, and potentially spa care, he/she deems best for the 

patient, 

• information on potential risks of therapy and individual 

therapeutic or diagnostic acts, 

• information on the expected benefit of the therapy and individual 

therapeutic or diagnostic treatment, and possibly on the 

21 Personal communication of L. PRUDIL. 
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consequences of non-treatment, 

• informing the patient of the right to make a free decision on 

further proposed healthcare procedures unless this law or special 

legal regulations completely rule this out. 

 

The patient must also have an opportunity to ask supplementary 

questions and the attending physician must respond. 

 

C. Form of informed consent 

 

Article 23 of the Health Care Act does not prescribe the form of 

informed consent.22 Only in special cases written informed consent is 

required by this act. This is in particular the case for the following 

interventions: 

• Medical research. Article 27b, section 1 of the Health Care Act 

1966 stipulates that the verification of new knowledge on a 

person by means of methods which have not been applied in 

clinical practice can be implemented only on the basis of the 

written consent of a person concerned. Before giving consent the 

person concerned must be informed about the character and the 

way of application, duration and purpose of respective method 

and its risks. 

• Medical interventions that are not in the direct interest of the 

person concerned. According to article 27c of the Health Care 

Act 1966 any operation which is not in the interest of the person 

concerned can be implemented only on the basis of his written 

consent. Before giving his consent this person must be informed 

about the nature of the procedure and its risks. 

22In another sense but apparently mistakenly, K.SOUCKOVA, o.c., 10 : “The issue of informed consent is 

generally governed by the Act N°20/1966 which stipulates that any medical procedure may only be performed 

after a prior written consent of the person has been obtained”.  



European Ethical - Legal Papers N° 1 

16 

 

Next to express consent (that can be either orally or written23) also 

implied (also called non-verbal) consent is possible according to 

article 23, section 2 of the Health Care Act 1966 that provides that 

examinations and treatments are implemented with a patients’ 

consent “or if such consent can be presumed”. In its decision on the 

forced sterilizations of Roma Women the Ombudsman has 

interpreted the words “or if such consent can be presumed” as 

follows: “The patient's consent is undoubtedly a legal act under 

Section 34 of the Civil Code, as later amended. Should consent be 

seen as a legal act, i.e. a manifestation of the will of the person acting 

intended to instigate, change or terminate the rights and 

responsibilities that legislation associates with such a manifestation, 

the manifestation of will must be actual - something that actually 

happens. Therefore such consent cannot be presumed. The 

previously mentioned provisions of Section 23 par. 2 of the Care of 

People's Health Act that subjects the admissibility of diagnostic and 

therapeutic treatment to consent or  situations where such consent 

can be presumed, is thus misleading in this respect. The 

interpretation that Section 23 par. 2 institutes a legal presumption of 

consent is unacceptable from the perspective of the above-mentioned 

postulates. Subject to Section 35 par. 1 of the Civil Code, actual 

consent can be given expressly (in writing or orally), or be implied 

(manifestation by act or omission). Thus, an implied manifestation of 

will is any manifestation of will actually taking place, not necessarily 

expressed, but which does not invite doubt as to what the party 

intended. A presumed act is an act where it is unclear whether it 

23According to a recent article in The Prague Monitor of 2 August 2006  “a number of hospitals submit con-

sents with medical treatment or operation to patients for signature, but they use various forms, that is why the 

Czech Doctors’ Chamber will prepare unified forms and release them on its website”, cited by the League of 

Human Rights, www.llp.cz accessed 8 November 2006. 
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actually happened, but law in its artificial construction creates a 

presumption based on stipulated conditions that it did take place. The 

provisions of the Act on care of People's Health on ‘presumed’ 

consent can therefore be interpreted as if a patient's consent may also 

be implied, manifest or by omission”.24 In other words article 23, 

section 2 of the Health Care Act 1966 has to be understood in such a 

way that consent is always required (except for the situation dealt 

with is the next paragraph) but can be given either expressly (written 

or orally) or implicitly (non-verbally). 

 

D. Exceptions to the requirement of informed consent 

 

Article 8 Biomedicine Convention 

 

When because of an emergency situation the appropriate consent cannot be 

obtained, any medically necessary intervention may be carried out    

immediately for the benefit of the health of the individual concerned.  

 

Section 4 of article 23 of the Health Care Act 1966 provides that 

without the consent of the patient, it is possible to examine him or 

her and begin therapeutic procedures and, if necessary, given the 

nature of the illness, to admit the patient to hospital, but only: 

 

- If it is an illness that is both described by legal rules and where it is 

possible to impose an obligatory treatment, or 

- If the person exhibits the symptoms of a mental illness or of 

intoxication and endangers herself/himself of her/his surroundings, 

or 

- If it is not possible, given the health status of the patient, to receive 

his/her consent and the procedures are exigent to saving life, or 

24 www.ochrance.cz/en/.  
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- If the person is a carrier of certain contagious diseases. 

 

With regard to the legal obligation to undergo vaccination, see the 

paragraph on informed consent by minors. 

 

E. Refusal and withdrawal of consent 

 

Article 23, section 2 of the Health Care Act 1966 provides that if a 

patient refuses necessary care, in spite of the appropriate information 

about his health condition, an attending physician will ask him for a 

written confirmation of this refusal. No form is prescribed for the 

withdrawal of consent: it can be withdrawn at any time in any form.25 

 

F. Previously expressed wishes 

 

Article 9 Biomedicine Convention 

 

The previously expressed wishes relating to a medical intervention by a patient 

who is not, at the time of the intervention, in a state to express his or her 

wishes shall be taken into account. 

 

As the Health Care Act 1966 does not cover this subject, previously 

expressed wishes should, according to article 9 of the Biomedicine 

Convention, be taken into account. 

 

G. Informed consent in case of minor patients 

 

Article 6 Biomedicine Convention 

 

1. Subject to Articles 17 and 20 below, an intervention may only be carried out 

25 Personal communication of L. PRUDIL. 
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on a person who does not have the capacity to consent, for his or her direct 

benefit. 

2. Where, according to law, a minor does not have the capacity to consent to 

an intervention, the intervention may only becarried out with the authorisation 

of his or her representative or an authority or a person or body provided for by 

law.  

The opinion of the minor shall be taken into consideration as an            

increasingly determining factor in proportion to his or her age and degree of 

maturity. 

 

Czech law does not provide for a fixed age of “medical majority”. A 

natural person’s legal competency is governed by the Civil Code. 

According to article 8 of the Civil Code majority is acquired by 

achieving the age of 18. Before this age, majority may only be 

reached through marriage. According to article 9 of the same Code 

minors are capable only to such acts that are adequate to the maturity 

of their reason and will with regard to their age. This can also apply 

to giving consent for a medical procedure. An illustration of this can 

be found in the following statement by the Czech Ombudsman : “By 

law, those registered as permanent residents of the Czech Republic 

and foreigners with long-term residence permits are obliged to 

undergo at the requested time the stipulated type of vaccination. In 

the case of persons under 15 the legal representative of such persons 

are responsible for fulfillment of their obligation to undergo regular 

compulsory vaccination”.26 It follows from this that minors between 

15 and 18 may (have to) consent themselves to the vaccination. 

 

If a minor cannot be considered as competent, consent has to be 

given by his parent(s) according to the Act N° 94/1963 on Family. In 

such a case the right to information is delegated to the parent(s) 
26 Annual Report of the Czech Ombudsman, III General Observations, 2.4. Violation of parental obligation to 

have their child vaccinated www.ochrance.cz/.  
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according to article 67b section 12 of the Health Care Act 1966. If 

none of the parents may act as a legal representative of a minor, a 

guardian of the minor will be appointed by a court.27 

 

If a parent or guardian refuses to give consent for an intervention that 

is considered necessary to save a child’s life or health, the attending 

physician may nevertheless proceed with the intervention. This 

follows form article 23, section 3 of the Health Care Act 1966 that  

stipulates that “if an examination or operation is necessary for the 

saving of a child’s or a legally disabled person’s life or health and 

parents or a guardian refuse to agree with it, an attending physician 

has the right to decide on it by himself.” 

 

Refusal of parents to have their children vaccinated may be 

sanctioned as it appears from the annual reports of the Czech 

Ombudsman. “Last year the Public Defender of Rights received 

complaints from parents who refused to have their child vaccinated. 

The Defender discovered that the most common reason was concern 

about side effects. The sources of the above concern were varied, 

including previous experience of the parents themselves or their 

acquaintances. Lack of professional information from the healthcare 

institutions or from institutions for protection of public health, and an 

unwillingness to treat each case on an individual basis mostly result 

in increased parental concern and reinforcement of their negative 

attitude. The Defender observed that often mere refusal to have a 

child vaccinated is automatically considered a failure of childcare on 

the part of the parents. Parents refusing to have their child vaccinated 

are often, without any further investigation of reasons for their 

refusal, threatened with fines or even with placement of the child in 

27 K.SOUCKOVA, o.c., 12. 
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institutional care. This is unacceptable. It contravenes the interest of 

the child and thus subsequently the Convention on the Rights of the 

Child. The Defender is convinced that the individual cases of persons 

rejecting the vaccination must be dealt with on individual basis and 

the parents must be informed about the relevant area in a qualified 

and professional way. Reasons leading parents to rejection of 

compulsory vaccination must be analyzed and in justified cases the 

possibility of an exception should be considered. Only in cases of 

obviously unfounded rejection of compulsory vaccination on the part 

of the parents, and if all attempts to reach agreement fail, should an 

appropriate fine be imposed as the sole possible sanction”.28 

 

H. Informed consent in case of incapacitated adults 

 

Article 6 Biomedicine Convention 

 

1. Subject to Articles 17 and 20 below, an intervention may only be carried out 

on a person who does not have the capacity to consent, for his or her direct 

benefit.  

3. Where, according to law, an adult does not have the capacity to consent to 

an intervention because of a mental disability, a disease or for similar reasons, 

the intervention may only be carried out with the authorisation of his or her 

representative or an authority or a person or body provided for by law. The 

individual concerned shall as far as possible take part in the authorisation 

procedure. 

 

According to article 23 section 1 of the Health Care Act 1966 a 

doctor must inform a patient or “members of his family” in an 

appropriate manner about the character of the disease and necessary 

28 Annual Report of the Czech Ombudsperson 2003, III General Observations, 2.4. The suggestion of the Om-

budsman to create a legal basis for exceptions in individual cases had not resulted in legislation in 2004. See 

the Annual Report 2004, III General Observations, 1.9. www.ochrance.cz. 
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treatment. According to section 2 examinations and treatment are 

implemented with a patients’ agreement. Although article 23 section 

2 does not require explicitly that consent has to be given by 

“members of his family” this follows from article 6 section 3 of the 

Biomedicine Convention29 and article 26 of the Civil Code that 

stipulates that “if individuals are not capable to legal acts, they shall 

be represented by their legal representatives”. 

 

When an individual is deprived of his or her capacity to legal acts by 

a decision of the court or when his capacity to legal acts is restricted 

by a decision of the court he will be legally represented by a curator 

appointed by the court (article 27, section 2 Civil Code). 

 

Article 23, section 3 of the Health Care Act 1966 provides that if an 

examination or operation is necessary for the saving of a legally 

disabled person’s life or health and a guardian refuses to agree with 

it, an attending physician has the right to decide on it by himself. 

This article seems to be limited to legally incapacitated patients but 

does not seem to cover the situation of patients who are incapacitated 

in practice without being declared legally incapacitated. 

 

§4  Right to information about his or her health 

 

Article 10 Biomedicine Convention 

 

2. Everyone is entitled to know any information collected about his or her 

health. However, the wishes of individuals not to be so informed shall be 

observed.  

3. In exceptional cases, restrictions may be placed by law on the exercise of 

the rights contained in paragraph 2 in the interests of the patient.  

29 Personal communication of L. PRUDIL. 
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A. Right to information about his or her health as a basic requirement 

 

Czech law does not regulate the right to information about his or her 

health as a separate right. Such a right can however be deduced from 

article 10, section 2 of the Biomedicine Convention, article 23, 

section 1 of the Health Care act 1966 (see above) and the right to 

have access to medical files (see below). 

 

B. Right not to know 

 

There exists no special regulation of the right not to know. Article 10,  

section 2 of the Biomedicine Convention applies.30 According to 

SAMKOVA the concept “appropriate” in article 23, section 1 of the 

Health Care Act 1966 “includes also the doctor’s respect towards the 

patient refusing the information of his health care”.31 

 

C. Therapeutic exception 

 

There is no legal regulation of the therapeutic exception. The Ethical 

Code of the Czech Medical Chamber recognizes the possibility not to 

inform the patient when the diagnosis or prognosis of the disease is 

unfavorable and not informing the patient is in the interest of the 

patient. Such decision is up to the physician. The Ethical Code has 

not the legal power of an act and thus it should respect legal norms of 

a higher legal power, which does not allow the therapeutic exception. 

According to article 10 of the Biomedicine Convention restrictions to 

the right to information must be placed by law.32 

 

30 Personal communication of L. PRUDIL. 

31 J.SAMKOVA, o.c., 132. 
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§5 Patient rights regarding the medical file 

 

Article 10 Biomedicine Convention  

 

1. Everyone has the right to respect for private life in relation to information 

about his or her health. 

2.   Everyone is entitled to know any information collected about his or her 

 health. However, the wishes of individuals not to be so informed shall be 

 observed.  

 

A. Right to a medical file 

 

At present all health care establishments are obliged under article 

67b, section 1 of the Health Care Act 1966 to keep medical files of 

their patients. This provision has been inserted in the Health Care Act 

1966 by the amendment N° 260/2001.33 

 

B. Contents of the medical file 

 

The contents of the medical file is determined in article 67b, section 

2 of the Health Care Act 1966 as follows: 

• A patient’s personal data to the extent necessary for his 

identification and anamnesis; 

• Information on a patient’s diseases; 

• Course and results of examinations; 

• Treatment; 

• Important factors of his health condition; 

32 L. PRUDIL, “Patients’ Rights in the Czech Republic in the Last Decade”, Europe and its Impact on National 

Healthcare Systems Yearbook 2001, Rotterdam, Erasmus University Press, 2002, 25. 
33See Position N° 1/2002 of  the Office for Personal Data Protection on “Personal Data Processing in the Con-

text of Health Care Provision”, August 2002 www.uoou.cz. See for the obligation to keep medical records 

before the amendment in 2001 the Position N° 1/2000 of the Office for Personal Data Protection on “Medical 

Records on Patients”, December 2000, www.u00u.cz.  
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• Health care procedures. 

 

According to article 67b, section 4 of the Health Care Act 1966 the 

health documentation must be “evidentiary, correct and readable 

continually supplemented”. It must also include the date, the 

identification and signature of its maker. 

 

C. Right to access and copy the medical file 

 

- Right to access the medical file 

 

Article 67b, section 12 of the Health Care Act 1966 stipulates that a 

patient has a right to the information included in health 

documentation and related to him or information included in other 

reports concerning his health condition. As the law does not stipulate 

direct access, it is sufficient when a patient receives the information 

indirectly through the health care professional.34 

 

Since there is no direct definition of the manner in which such 

information is to be provided, the practical application of this article 

varies according to the Czech Ombudsman.35 In his annual report on 

2003 the Ombudsman wrote: “Some healthcare institutions allow 

patients to access their medical files and even copy the relevant 

information, while others are only willing to grant information orally 

and in summary. Any restriction of access to information represents a 

violation of the law as well as of the Protocol (sic) on Human Rights 

and Biomedicine in accordance with which the patient has the right 

to access to all information in his medical documentation. It must be 

34 Personal communication of L. PRUDIL. 

35 Annual report 2003, III, 2.2., The right of patients and persons related to the deceased to be granted informa-

tion collected within medical documentation, o.c., www.ochrance.cz/en. 
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pointed out that the obligation of professional confidentiality arises 

exclusively in the interests of protection of the patient”.36 In his 

Annual report on 2004 the Ombudsman came back to this issue and 

stated: “In the context of some widely publicized cases the Public 

Defender of Rights once again publicly criticized the inactivity of the 

Ministry of Health and urged a prompt partial amendment of the Act 

on Public Healthcare (= Health Care Act 1966) so as to ensure access 

to information from medical documentation for patients and, where 

applicable, persons related to the deceased as the Public Defender of 

Rights required already in his notifications to the government. In late 

2004 the Ministry of Health produced a draft amendment of the Act 

on Public Healthcare which has been presented to the government 

and is likely to be adopted”.37 This draft amendment reflected the 

requirements of the Ombudsman. In his Annual report on 2005 the 

Ombudsman was still optimistic and announced that the draft act 

containing the amendments was in its second reading.38 However, on 

12 April 2006 the Senate rejected the amendments and sent it back to 

the Chamber of Deputies.39 Until now the amendments have not been 

approved and the legal insecurity regarding the right to access the 

medical files remains. 

 

- Right to copy the medical file 

 

Czech law includes the right for a person receiving treatment to 

obtain all information in his or her medical records (see article 67b, 

section 12 of the Health Care Act 1966). However, hospitals interpret 
36 Ibidem. 
37 Annual report 2004, III, 1.7. The right of patients to be granted information collected within medical docu-

mentation and the right of persons related to the deceased to information, www.ochrance.cz/en/. 
38 Annual report 2005, III, 3, The right of patients to be granted information collected within medical docu-

mentation and the right of persons related to the deceased to information, www.ochrance.cz/en/. 
39 League of Human Rights, “Right to access health documentation upheld by Czech court”, 27 April 2006,  

www.llp.cz. 
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this to mean that the patient has a right merely to be informed about 

the content of the documentation, not to have a copy of it. In a 

decision which was issued recently, the Havlíčkův Brod district court 

confirmed that this widespread interpretation of the law is unlawful 

under Czech law, and contrary to international human rights law. The 

court held that a patient has the right to decide how the information 

is provided: there is a range of options, for example asking for oral 

information or asking for copies of the health documentation. The 

right to have copies of medical records is important because a person 

may wish to complain about aspects of nursing care and medical 

treatment or may want to ensure continuity in care, among other 

options. The court addressed the authorities’ fear that if a person with 

a psychiatric diagnosis receives a copy of the health documentation 

their mental health may deteriorate. The court ruled that this cannot 

constitute a ground for withholding the information, because such a 

ground it is not provided for in law. The court’s judgment is not yet 

final because the hospital has appealed. According to the Czech 

League of Human Rights it is the first time that a Czech court has 

ordered a hospital to give copies of health documentation to a 

patient. This case challenges the widespread belief among Czech 

doctors that health documentation is something which non-doctors 

are unable to understand and the subsequent practice of denying 

patients’ access to their own records.40 

Another controversial question is whether a doctor may demand 

payment for providing the patient with an excerpt from his or her 

medical records. The Czech Medical Chamber as well as the General 

Health Insurance Company have declared that in their view such a 

demand is justified, while the Patients' Association holds the opposite 

view, referring to the provision of article 12 of the Personal Data 

40 League of Human Rights, Right to access health documentation upheld by Czech Court, o.c.  
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Protection Act. The Office for Personal Data Protection believes that 

neither party has as yet answered the fundamental question, namely, 

what "an excerpt from medical records" as a document on the 

patient's state of health exactly contains and how it is regulated by 

law. For this reason one cannot judge as correct and accurate the 

alleged relation of article 12 of the Personal Data Protection Act, 

requiring the administrator of a health care establishment once in a 

calendar year to provide the data subject (patient) upon his or her 

written request with information on the personal data processed, to 

the special laws which define the excerpt from medical records.41 

 

- Post mortem access by relatives 

 

According to the Czech Ombudsman, also the right of the next of kin 

when they want to access the medical files of a deceased relative 

needs clarification: “Unfortunately the situation very often differs, in 

part due to the relevant issue not being clearly defined by any legal 

provisions”.42 On 1 January 2005 the Ombudsman published a note 

on “The right of patients and the bereaved to receive information 

contained in medical documentation”. In this note the Ombudsman 

stated inter alia: “The Czech Ombudsman has dealt with complaints 

of the bereaved since 2002. Based on an analysis of the currently 

valid legislation, he came to the conclusion that the lack of 

legislation regulating the handling of medical records in case of 

death of the treated person can be solved by the application of a more 

general legal regulation contained in the Civil Code, especially in 

relation to the right to protect life and health, in accordance with the 

41 Position N° 1/2002 of the Office for Personal Data Protection, Personal Data Processing in the context of 

Health Care Provision, , August 2002, www.uoou.cz.  
42 Annual Report on 2003, www.ochrance.cz.  
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European Convention of Human Rights and Basic Liberties. 

According to the Ombudsman’s statement, the right of access to 

medical documentation of the deceased is reserved for next-of-kin, 

who are entitled to execute the right of the protection of their 

character in accordance with Section 15 of the Civil Code – that is 

the spouse and children, or parents (where no spouse or children 

exist). The Ombudsman was aware of the fact that it would be 

convenient to remove the unclear legal situation related to this 

sensitive problem, and therefore suggested an explicit adjustment of 

the right of the bereaved to receive information on the condition or 

the cause of death of next-of-kin – in the law, as well as in the Public 

Healthcare Act (…). As a result of the Ombudsman’s constant 

pressure on the change of the legal regulation of the right of bereaved 

persons to receive information from the medical documentation, the 

Ministry of Health prepared an amendment to the Act, which solves 

the above described problem to the benefit of the bereaved. The 

amendment should pass through the Parliament this year.”43 Until 

now, this has not happened. 

 

D. Right to correction, erasure and/or demolition  

 

Article 67b, section 4 of the Health Care Act 1966 stipulates that 

“Corrections are entered in a new report with the date, identification 

and signature of their maker. The original report must remain 

readable.” It is not sure whether this article relates to corrections that 

are made at the request of the patient, corrections in the file on the 

initiative of the physician or both. See also article 21 of the Personal 

Data Protection Act in this respect (below). 

 

43 Available on www.ochrance.cz. 



European Ethical - Legal Papers N° 1 

30 

Article 67b, section 14 of the Health Care Act 1966 stipulates that 

destroying health documentation is subject to a special legislation 

regulation notably the Act nr. 97/1974 Coll. on keeping archives, as 

amended by following regulations. See also article 21 of the Personal 

Data Protection Act (below). 

 

§6 Right to medical secrecy/ confidentiality 

 

Article 10 Biomedicine Convention 

 

1. Everyone has the right to respect for private life in relation to information 

about his or her health.  

 

According to article 55 of the Health Care Act 1966 each health care 

professional has to maintain confidentiality about all the facts he was 

informed about in relation to the exercise of his/her occupation 

except in case the person concerned agrees to allow a third party to 

be informed or if he is exempted from this duty by his superior body 

in the interest of the state.44 

The medical file of a patient can be accessed to the extent necessary 

for fulfilling a concrete task by (among others):  

 

• competent physicians, nurses and other health care professionals 

when providing health care; 

• authorized members of the Czech Medical Chamber during the 

enquiry of cases of disciplinary liability; 

• medical experts of health insurance companies to the extent 

determined by special legislation; 

• health care forensic experts to the extent which is necessary for 

44 L.PRUDIL, o.c., 25; A.DEN EXTER and L.PRUDIL, o.c., 53.  
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the elaboration of an expert opinion; 

• physicians of health care authorities for the handling of concrete 

complaints (article 67b, 10 of the Health Care Act 1966). 

 

Article 67b, section 11 of the Health Care Act 1966 furthermore 

stipulates that health care professionals who have access to health 

care documentation of a patient must keep the confidentiality of the 

facts which they gathered from the health documentation. 

 

§7 Right to privacy/protection of private life 

 

Article 10 Biomedicine Convention  

 

1. Everyone has the right to respect for private life in relation to information 

about his or her health.  

 

After the political changes in 1989 in the Czech Republic, two acts 

were adopted concerning personal data protection. Firstly, there was 

the Act N° 256/1992 on Personal Data Protection in information 

systems. This was replaced by the Act N° 101/2000 on Personal Data 

Protection or Personal Data Protection Act. This act is still in force 

and has been amended several times. The basis of this act is the 

Directive 95/46/EC (the so called Data Protection Directive).45 

The Personal Data Protection Act is a general law which leaves 

scope for special laws regulating specific procedures, rights and 

responsibilities of the persons taking part in the processing of 

sensitive personal data. The fundamental special law in this respect is 

the Health Care Act 1966, as amended. Part V of this special law 

45 M.KOCOURKOVA and L.PRUDIL, “Implementation of Directive 95/46/EC in the Domestic Law of the 

Czech Republic”, in D.BEYLEVELD et al. (ed), Implementation of the Data Protection Directive in relation 

to medical research in Europe, Ashgate, 2004, 47-55.  
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regulates "the processing of personal data concerning health care 

provision" (Articles 67a to 67d). These articles have already been 

discussed in §5. In this paragraph the Personal Data Protection Act is 

discussed as far as it is relevant for the protection of patient rights. 

 

A. Processing of data concerning health 

 

According to article 4 b) of the Personal Data Protection Act 

“sensitive data” include data on “health status” as well as “any 

biometric or genetic data” of the data subject. 

Sensitive data may be processed only: 

(a) if the data subject has given his express consent to the processing, 

or 

(b) if it is necessary in order to preserve the life or health of the data 

subject or some other person or to eliminate imminent serious danger 

to their property, if his consent cannot be obtained, in particular, due 

to physical, mental or legal incapacity, or if the data subject is 

missing or for similar reasons. The controller shall be obliged to 

terminate data processing as soon as the above mentioned reasons 

cease to exist and must liquidate the data, unless the data subject 

gives his consent to further processing, or 

(c) if the processing in question is in relation with ensuring health 

care, public health protection, health insurance, and the exercise of 

public administration in the field of health sector pursuant to a 

special Act, or it is related to assessment of health in other cases 

provided by a special Act. (Article 9 of the Personal Data Protection 

Act). 

 

In other words: personal health data may be processed without the 

consent of the patient when this processing is in relation with health 
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care provided to him, to public health protection and to health 

insurance. 

 

B. Right to access and right to receive a copy 

 

If the data subject requests an information on the processing of his 

personal data, the controller shall be obliged to provide him with this 

information without undue delay.  The contents of the information 

has always to relate to the purpose of personal data processing and 

the personal data or categories of personal data that are subject of 

processing including all available information on their source. For 

provision of this information the controller shall be entitled to 

require a reasonable reimbursement not exceeding the costs 

necessary for provision of information (article 12 of the Personal 

Data Protection Act). 

 

C. Right to correction, erasure and/or demolition 

 

According to article 21, section 1 of the Personal Data Protection Act 

each data subject who finds or presumes that the controller or the 

processor is carrying out processing of his personal data which is in 

contradiction with the protection of private and personal life of the 

data subject or in contradiction with the law, in particular if the 

personal data are inaccurate regarding the purpose of their 

processing, may require from the controller or processor to remedy 

the arisen state of affairs. It can mean in particular blocking, 

correction, supplementing or liquidation of personal data. 
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§8 Right to complain and to compensation 

 

A. Right to complain 

 

Article 23 Biomedicine Convention  

 

The Parties shall provide appropriate judicial protection to prevent or to put a 

stop to an unlawful infringement of the rights and principles set forth in this 

Convention at short notice. 

 

The right to complain is not regulated in a systematic way. If a 

patient is not satisfied he has several possibilities according to the 

nature of his complaint.46 

 

It is possible: 

 

 - to submit a petition to the management of the healthcare 

 facility, or founder of such facilities, in order that the procedures 

 of his treatment are investigated; 

 - to turn to the Czech Medical Chamber, Czech Dental Chamber, 

 or Czech Pharmaceutical Chamber if the complaint relates to the 

 professional or ethical behavior of the doctor. The Czech 

 Medical Chamber is receiving a growing number of complaints 

 from patients regarding treatment received at the hands of 

 general practitioners and specialists. The head of the commission 

 dealing with complaints Jana Vedralova said that most of the 

 cases were about poor communication between doctor and 

 patient rather than a poor diagnosis or an error in judgment;47 

46 Institute of Health Policy and Economics, Advice for living in Czech Republic, Receiving Health Care, up-

dated on 19 October 2004, www.en.domavrc.cz.  
47 International Service of Czech radio, Archive, 22 March 2006 www. radio.cz.  
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 - turn to the health insurer - in particular when the healthcare 

 worker refuses to carry out a procedure which is part of care 

 covered; 

 - turn to the relevant state authority where the given medical 

 facility is registered. 

 

In the case of dissatisfaction with the settlement of complaints the 

patient can turn to the Ombudsman (see for concrete examples of the 

intervention of the Ombudsman after complaints of patient above). 

The patient has the possibility of requesting help from one of the 

organizations representing the interests of patients - particularly 

when willingness to resolve the complaint is not forthcoming on the 

part of the healthcare facility. In the Czech Republic they are the 

Association for Protection of Patient Rights and the Czech 

Association of Patients (www.pacienti.cz). 

 

B. Right to compensation 

 

Article 24 Biomedicine Convention 

 

The person who has suffered undue damage resulting from an intervention is 

entitled to fair compensation according to the conditions and procedures 

prescribed by law.  

 

According to article 78 section 2 of the Health Care Act 1966 a 

damage resulting from health services is compensated according to 

the rules of the Civil Code which does not contain special provisions 

on the liability when providing health services.48 Article 78(2) also 

states that when liability cannot be established, the state can 

48 A.DEN EXTER and L.PRUDIL, o.c., 47.  
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exceptionally provide an injured person with a benefit. 
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IV. RIGHTS OF USERS OF 

GENETIC SERVICES 

 

 

§1. Introductory remark 

 

It is often remarked that at the moment there are no specific laws in 

the Czech Republic that cover genetic testing and screening.49 This 

statement is correct but only half of the truth and it may mislead 

geneticists and their patients. The rights of the users of genetic 

services are not only determined by specific legislation – if it existed 

at all - but also, and in the first place by the legal framework for the 

protection of the rights of patients sketched in chapter III. Although 

quite old and not corresponding to the actual needs of protection 

such a framework exists at the moment in the Czech Republic. The 

right to give informed consent, the right to know and not to know, 

rights regarding the personal data contained in the medical file 

(inclusive genetic data), the right to medical secrecy, confidentiality 

and protection of private life, all have to be respected by geneticists 

in their relation to the users of genetic services. Moreover, and this 

will be treated in the next paragraphs, the Biomedicine Convention 

and Czech legislation, that has not yet been discussed in chapter III 

of this paper, are of direct relevance for the rights of the users of 

genetic services.  

 

 

 

49 OECD, Regulatory Developments in Genetic Testing in the Czech Republic, www.oecd.org; 

L.MATTHIESSEN-GUYADER, Survey on national legislation and activities in the field of genetic testing in 

EU Member States, European Commission, DG Research, Directorate B, draft 1 June 2006. 
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§2 Prohibition of discrimination on grounds of genetic heritage 

 

Article 11 Biomedicine Convention  

 

Any form of discrimination against a person on grounds of his or her genetic 

heritage is prohibited 

 

In the light of article 10 of the Czech Constitution article 11 of the 

Biomedicine Convention can be directly applicable in the Czech 

Republic. In order to be directly applicable a provision of an 

international treaty – taken in its context and in light of the object 

and purpose of the treaty – has to be unconditional and sufficiently 

precise to be applied as such in a particular case and to provide the 

basis for a specific decision. Article 11 conforms to these 

conditions50 and is therefore directly applicable. 

 

Article 3, section 1 of the Czech Charter of Fundamental Rights and 

Freedoms provides that “Fundamental human rights and freedoms 

are guaranteed to everybody irrespective of sex, race, color of skin, 

language, faith, religion, political or other conviction, ethnic or social 

origin, membership in an national or ethnic minority, property, birth 

or other status”. Although it does not specifically protect against 

discrimination on genetic heritage, article 3, section 1 of this Charter 

has, in light of the direct applicability of article 11 of the 

Biomedicine Convention to be understood as prohibiting 

discrimination on the grounds of one’s genetic heritage.  

 

The Czech Republic has no general anti-discrimination act although  

50 O.GUILLOD, “ Swiss perspectives on the Convention of Human Rights and Biomedicine”, in Proceedings 

of the 8th European Conference of National Ethics Committees ( COMETH), Dubrovnik, Croatia,25-26 April 

2005, 32. 
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the Czech Parliament has recently started to debate such an act.51 The 

Czech Labour Code (Act N° 65/1965) prohibits discrimination in 

labour relations while prohibition of discrimination against job 

applicants during the recruitment process is stipulated in the Act on 

Employment (Act N° 435/2004).52 

 

§3 Use of predictive genetic tests 

 

Article 12 Biomedicine Convention  

 

Tests which are predictive of genetic diseases or which serve either to identify 

the subject as a carrier of a gene responsible for a disease or to detect a 

genetic predisposition or susceptibility to a disease may be performed only for 

health purposes or for scientific research linked to health purposes, and 

subject to appropriate genetic counselling. 

 

Like article 11 of the Biomedicine Convention, this article is directly 

applicable in the Czech Republic.  

51 “Anti-discrimination bill passed in the Czech Parliament’s Deputy Chamber”, European Anti-

Discrimination Law Review, 2006, Issue N° 3, 57.  
52 Czech Republic, Agediscrimination.info, www.agediscrimination.info; Personal communication of 

L.PRUDIL. 
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V. CONCLUDING REMARKS 

1.  The Czech Republic has signed and ratified the Biomedicine 

 Convention which entered into force on 22 June 2001. The 

 ratification of the Convention was neither preceded nor followed 

 by substantial changes in the legislation concerning patient 

 rights.  

2. At the moment, a comprehensive legislative framework of 

 patient rights does not exist in the Czech Republic. Important 

 patient rights such as the right to informed consent and the right 

 to information about his or her health status, the right to 

 protection of private life and confidentiality have only been 

 incorporated fragmentally and incompletely into legislation. The 

 Health Care Act 1966 contains some basic patient rights but it is 

 quite old and although it has been amended many times it cannot 

 be considered as an adequate framework for the protection of 

 patient rights. 

3. It would be unfair however not to consider the constitutional 

 background that has dramatically changed after 1989 and the 

 many international treaties on human rights to which the Czech 

 State is now party.  

4. Moreover there are recent developments within Czech society 

 that may contribute to a climate that is much more favorable to 

 real respect for patient rights than the former paternalistic habits 

 that were so deeply enshrined in this society. We want especially 

 mention the following ones. First the role of the so called Czech 

 Public Defender of Rights or Ombudsman. Relentlessly he has 

 defended fundamental respect for physical integrity and 

 autonomy of patients in his inquiry on the forced sterilization of  
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 Roma women. The importance of the Ombudsman interpreting 

 article 23 of the Health Care Act 1966 on informed consent in 

 the light of the Biomedicine Convention may not be 

 underestimated. We also expect that the decisions of the 

 Ombudsman in the cases concerning the vaccination of minors 

 against the will of their parents, the right of a patient to access 

 and copy his medical file and the right of the relatives to post 

 mortem access of the medical file will contribute to a growing 

 awareness of patients and physicians of their rights and duties 

 towards each other.  Secondly, Czech judges seem to have 

 started to take up their responsibility in the protection of patient 

 rights. In November 2005 the Regional Court of Ostrava decided 

 that a medical intervention without the proper consent of the 

 patient infringes the patient’s personality rights. In April 2006 a 

 district court stated that a patient has a right to copy his medical 

 file. In both cases appeal has been lodged which demonstrates 

 that the protection of patient rights is a process that should not 

 be rushed.  

5. Regarding the rights of users of genetic services, the general 

 rights of patients are applicable, supplemented by the relevant 

 articles of the Biomedicine Convention and some specific 

 domestic rules. 

6. Drafts for an act on patient rights have been announced several 

 times after the ratification of the Biomedicine Convention but 

 until now none succeeded to pass the legislative  process. Also 

 the draft Act N° 1151/0 on health care has been repealed after 

 the parliamentary elections held in 2006. However, to the extent 

 that we had the opportunity to become acquainted with the 

 contents of this draft, it looked promising. We dare to express  
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 the hope that in the near future a modern legal framework for the 

 protection of patient rights will be elaborated. 
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